>

Department for
Communities and
Local Government

Planning Act 2008

Guidance related to procedures for the compulsory acquisition
of land

September 2013
Department for Communities and Local Government



© Crown copyright, 2013

Copyright in the typographical arrangement rests with the Crown.

You may re-use this information (not including logos) free of charge in any format or medium, under the terms of
the Open Government Licence. To view this licence, visit http://www.nationalarchives.gov.uk/doc/open-
government-licence/ or write to the Information Policy Team, The National Archives, Kew, London TWS 4DU, or
e-mail: psi@nationalarchives.gsi.gov.uk.

This document/publication is also available on our website at www.gov.uk/dclg

I you have any enquiries regarding this document/publication, email contactus@communities.gov.uk or write to
us at:

Department for Communities and Local Government
Eland House

Bressenden Place

London

SW1E 5DU

Telephone: 030 3444 0000

For all our latest news and updates follow us on Twitter—

September 2013

ISBN: 978-1-4098-3996-5



Contents

Introduction

Justification for seeking an order authorising compulsory acquisition
General considerations
The purpose for which compulsory acquisition is sought
Compelling case in the public interest
Balancing public interest against private loss
Resource implications of the proposed scheme

Other matters

Pre-application
Preparatory work
Consultation
Use of alternative dispute resolution techniques
Other means of involving those affected
Statement of reasons

Examination

Authorisation

Other relevant provisions in the Planning Act
Special categories of land
Crown land
Other legislation

Decisions
Further guidance

Annex A: Special categories of land

Annex B: Crown land

Annex C: Plan which must accompany an application seeking
authorisation for compulsory acquisition

Annex D: Book of Reference

11
12
12

13
13

14
18

20
22



Introduction

1. The Planning Act 2008 (“the Planning Act”) created a new development consent
regime for major infrastructure prOJects in the fields of energy, transport, water,
waste water, and waste.

2. This guidance is designed to assist those intending to make an application for a
development consent order under the Planning Act where their application
seeks authorisation for the compulsory acquisition of land or rights over land?.

Its aim is to help applicants understand the powers contained in the Planning
Act, and how they can be used to best effect. This guidance also advises on the
application of the correct procedures and statutory or administrative
requirements, to help ensure that the process of dealing with such orders is as
fair, straightforward and accurate for all parties as possible.

3. Sections 122 to 134 of the Planning Act set out the main provisions relating to
the authorisation of compulsory acquisition of land. These provisions specify the
conditions which must be satisfied if a development consent order is to authorise
compulsory acquisition, apply the provisions of the Compulsory Purchase Act
1965 (with appropriate modifications), restrict the provision which may be made
about compensation in an order, and set out additional requirements which
apply in relation to certain special types of land and Crown land.

4, The Planning Act was amended by the Growth and Infrastructure Act 2013. In
particular the Growth and Infrastructure Act made changes to the consent and
certification requirements (sections 127, 131, 132, 137 and 138 of the Planning
Act), and to the circumstances where special parliamentary procedure can be
triggered (sections 128, 129, 131 and 132). These changes are reflected in the
remainder of this guidance where they are relevant. References to the Planning
Act in this guidance should be read as including the amendments made by the
Growth and Infrastructure Act.

' Major infrastructure projects will be used throughout this guidance to refer to projects that are granted
development consent under the Planning Act.

2 Unless otherwise stated, in the remainder of this guidance document any reference to the compulsory
acquisition of land also includes any compulsory acquisition of rights over such land.



Justification for seeking authorisation for
compulsory acquisition

5. Applicants seeking authorisation for the compulsory acquisition of land should
make appropriate provision for this in their draft development consent order.

6. Section 122 of the Planning Act provides that a development consent order
may only authorise compulsory acquisition if the Secretary of State is satisfied
that:

e the land is required for the development to which the consent relates, or
is required to facilitate, or is incidental to, the development, or is
replacement land given in exchange under section 131 or 132, and

e there is a compelling case in the public interest for the compulsory
acquisition.

[{ Applicants must therefore be prepared to justify their proposals for the
compulsory acquisition of any land to the satisfaction of the Secretary of
State. They will also need to be ready to defend such proposals throughout
the examination of the application. Paragraphs 8-19 below set out some of the
factors which the Secretary of State will have regard to in deciding whether
or not to include a provision authorising the compulsory acquisition of land in a
development consent order.

General considerations

8. The applicant should be able to demonstrate to the satisfaction of the Secretary
of State that all reasonable alternatives to compulsory acquisition (including
modifications to the scheme) have been explored. The applicant will also need
to demonstrate that the proposed interference with the rights of those with an
interest in the land is for a legitimate purpose, and that it is necessary and
proportionate.

9. The applicant must have a clear idea of how they intend to use the land which it
is proposed to acquire. They should also be able to demonstrate that there is a
reasonable prospect of the requisite funds for acquisition becoming available.
Otherwise, it will be difficult to show conclusively that the compulsory acquisition
of land meets the two conditions in section 122 (see paragraphs 11-13 below).

10.  The Secretary of State must ultimately be persuaded that the purposes for which
an order authorises the compulsory acquisition of land are legitimate and are
sufficient to justify interfering with the human rights of those with an interest in
the land affected. In particular, regard must be given to the provisions of Article
1 of the First Protocol to the European Convention on Human Rights and, in the
case of acquisition of a dwelling, Article 8 of the Convention.



The purpose for which compulsory acquisition is sought

11.

Section 122 of the Planning Act sets out two conditions which must be met
to the satisfaction of the Secretary of State before compulsory acquisition can
be authorised. The first of these is related to the purpose for which compulsory
acquisition is sought. These three purposes are set out in section 122(2):

(i) the land is required for the development to which the development
consent relates

For this to be met, the applicant should be able to demonstrate to the
satisfaction of the Secretary of State that the land in question is needed for the
development for which consent is sought. The Secretary of State will need to be
satisfied that the land to be acquired is no more than is reasonably required for
the purposes of the development.

(i) the land is required to facilitate or is incidental to the proposed
development.

An example might be the acquisition of land for the purposes of landscaping the
project. In such a case the Secretary of State will need to be satisfied that the
development could only be landscaped to a satisfactory standard if the land in
question were to be compulsorily acquired, and that the land to be taken is no
more than is reasonably necessary for that purpose, and that is proportionate.

(iii) the land is replacement land which is to be given in exchange under
section 131 or 132 of the Planning Act.

This may arise, for example, where land which forms part of an open space or
common is to be lost to the scheme, but the applicant does not hold other land
in the area which may be suitable to offer in exchange. Again, the Secretary of
State will need to be satisfied that the compulsory acquisition is needed for
replacement land, that no more land is being taken than is reasonably
necessary for that purpose, and that what is proposed is proportionate.

Compelling case in the public interest

12

13.

In addition to establishing the purpose for which compulsory acquisition is
sought, section 122 requires the Secretary of State to be satisfied that there is a
compelling case in the public interest for the land to be acquired compulsorily.

For this condition to be met, the Secretary of State will need to be persuaded
that there is compelling evidence that the public benefits that would be derived
from the compulsory acquisition will outweigh the private loss that would be
suffered by those whose land is to be acquired. Parliament has always taken the
view that land should only be taken compulsorily where there is clear evidence
that the public benefit will outweigh the private loss.



Balancing public interest against private loss

14.

18.

16.

In determining where the balance of public interest lies, the Secretary of State
will weigh up the public benefits that a scheme will bring against any private loss
to those affected by compulsory acquisition.

In practice, there is likely to be some overlap between the factors that the
Secretary of State must have regard to when considering whether to grant
development consent, and the factors that must be taken into account when
considering whether to authorise any proposed compulsory acquisition of land.

There may be circumstances where the Secretary of State could reasonably
justify granting development consent for a project, but decide against including
in an order the provisions authorising the compulsory acquisition of the land.
For example, this could arise where the Secretary of State is not persuaded that
all of the land which the applicant wishes to acquire compulsorily has been
shown to be necessary for the purposes of the scheme. Alternatively, the
Secretary of State may consider that the scheme itself should be modified in a
way that affects the requirement for land which would otherwise be subject to
compulsory acquisition. Such scenarios could lead to a decision to remove all
or some of the proposed compulsory acquisition provisions from a development
consent order.

Resource implications of the proposed scheme

17.

18.

Any application for a consent order authorising compulsory acquisition must be
accompanied by a statement explaining how it will be funded. This statement
should provide as much information as possible about the resource implications
of both acquiring the land and implementing the project for which the land is
required. It may be that the project is not intended to be independently
financially viable, or that the details cannot be finalised until there is certainty
about the assembly of the necessary land. In such instances, the applicant
should provide an indication of how any potential shortfalls are intended to be
met. This should include the degree to which other bodies (public or private
sector) have agreed to make financial contributions or to underwrite the scheme,
and on what basis such contributions or underwriting is to be made.

The timing of the availability of the funding is also likely to be a relevant factor.
Regulation 3(2) of the Infrastructure Planning (Miscellaneous Prescribed
Provisions) Regulations 2010 allows for five years within which any notice to
treat must be served, beginning on the date on which the order granting
development consent is made, though the Secretary of State does have the
discretion to make a different provision in an order granting development
consent. Applicants should be able to demonstrate that adequate funding is
likely to be available to enable the compulsory acquisition within the statutory
period following the order being made, and that the resource implications of a
possible acquisition resulting from a blight notice have been taken account of.



Other matters

19.

The high profile and potentially controversial nature of major infrastructure
projects means that they can potentially generate significant opposition and may
be subject to legal challenge. It would be helpful for applicants to be able to
demonstrate that their application is firmly rooted in any relevant national policy
statement. In addition, applicants will need to be able to demonstrate that:

e any potential risks or impediments to implementation of the scheme have
been properly managed;

« they have taken account of any other physical and legal matters pertaining
to the application, including the programming of any necessary
infrastructure accommodation works and the need to obtain any operational
and other consents which may apply to the type of development for which
they seek development consent.

Pre-application

20.

A development consent order may only contain a provision authorising
compulsory acquisition if one of the conditions set out in section 123(2)—(4) are

met. These are that:

e the application for the order included a request for compulsory acquisition of
land to be authorised - in which case the proposals will have been subject to
pre-application consultation, and the other pre-application and application
procedures set out in the Planning Act have been followed; or

e if the application did not include such a request, then the relevant procedures
set out in the Infrastructure Planning (Compulsory Acquisition) Regulations
2010 have been followed; or

e allthose with an interest in the land consent to the inclusion of the
provision.

Preparatory work

21.

22,

Before an application is made, applicants will need to comply with the pre-
application requirements set out in Chapter 2 of Part 5 of the Planning Act. In
particular, sections 42 and 44 require applicants to consult those with interests
in relevant fand.

Applicants must also ensure that they comply with the Infrastructure Planning
(Applications: Prescribed Forms and Procedure) Regulations 2009 (“the
Applications Regulations”). These contain specific requirements where
compulsory acquisition is sought, including the following information:





